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1 Per se-prohibited AI practices
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© European Commission

The risk-based approach
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Manipulation and exploitation

What about 
mere economic 
harm?

What about 
other 
vulnerabilities?
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Recommendations to rephrase

Similar recommendations to rephrase also for other items on the list

Include any infliction 
of significant harm 

Include individual 
vulnerabilities and 
social / economic 

vulnerabilties
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Biometric Techniques

No further action 
required

Gaps filled by 
data protection law

Ban on most 
biometric 

techniques

(Exceptions?)

Regime similar to that of 
Article 9 GDPR 

for all biometric techniques 

(i.e. including biometric 
identification, 

categorisation and emotion 
recognition  in the B2C 

context)

Separate Title on ‘restricted 
AI practices’

EDPB/EDPS,
vzbv, BEUC, EP, …

AIA Proposal
Solution recommended 

in the Study



Christiane Wendehorst 8

Is the list in Article 5 complete?

Recommendation to add also a flexibility clause and reference to 
prohibitions following from other law

Add prohibition of 
total surveillance

Add prohibition of 
certain processing 

of brain data
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2 High-risk AI systems
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What qualifies as high-risk AI system?

Article 6(1) with NLF 
product safety regimes 

listed in Annex II

AI as safety component

+
Third party conformity 

assessment under 
applicable NLF regime

Usually leads to reasonable results with 
regard to traditional ‘safety risks’ of 
consumer goods (e.g. machinery), but not 
with regard to ‘fundamental rights risks’ 
(e.g. speaking doll, online game)

Article 6(2) with Annex III

+
Future extensions of Annex III 

according to criteria listed in Article 7

=

Covers only credit scoring in terms of 
‘consumer interests’ in the narrower sense 
(not, e.g., risk assessment by insurance 
companies, personalised pricing, etc.), 
does not include any consumer goods 
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Pure economic risks etc

Clarify that the notion of 
‘fundamental rights risks’ 
includes, inter alia, pure 
economic risks and risks 

for society at large
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Add practices such as 
individual risk 

assessment in the 
insurance context or 
personalised pricing

AI practices in the B2C context
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AI systems to be used by consumers

Add AI systems used by 
consumers themselves
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3 Individual rights
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The product safety law approach
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Reliance on other laws 
(e.g. Art 22 GDPR)



Christiane Wendehorst 17

Include fairness risks in Title IV

Fairness risks 
(suggested to be included 

in Title IV)

Transparency risks 
(already covered by 
proposed Title IV)
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Scrutiny of
individual  
decisions

Extension of the rule in 
Article 22 GDPR to AI-
based decisions with 
meaningful human 

involvement

Creating more flexibility 
in order to allow for 
innovative solutions
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Explanation 
of individual  
decisions

Right to receive an 
explanation (main parameters, 

relative weight etc) 

inspired by Articles 22 with 13-
15 GDPR but is better adapted 

to the affected individual’s 
needs and the needs of 

innovative business models
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4 Enforcement
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Inclusion of AIA in 
the Annex to the 
RAD 

New Chapter on 
systemic risks

Obligations for very large 
providers to manage systemic 

risks
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New Chapter on 
systemic risks

Systemic risk assessment

Mitigation of systemic risks

Independent audit

Transparency reporting

Data access and scrutiny by 
vetted researchers


